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BEFORE THE UTAH STATE TAX COMMISSION 
ARCO ELECTRIC, ) 
Petitioner, ) FINDINGS OF FACT, 
: CONCLUSIONS OF LAW, 
v. ) AND FINAL DECISION 
AUDITING DIVISION OF THE ) Appeal No. 87-1276 
UTAH STATE TAX COMMISSION, s 
) 
Respondent. ) 
STATEMENT OF CASE 
This matter came before the Utah State Tax Commission 
for a formal hearing on August 27, 28 and 29, 1991. G. Blaine 
Davis, Administrative Law Judge, Presiding Officer, heard the 
matter for and on behalf of the Commission. Joe B. Pacheco, 
Commissioner was present and heard the case on August 27, and 
28, 1991. S. Blaine Willes, Commissioner, was present and 
heard the case on August 28 and 29, 1991. Present and 
representing the Petitioner was Dudley Amoss, Attorney at Law. 
Present and representing Utah Transit Authority were Gayle F. 
McKeachnie, Attorney at Law, of the firm McKeachnie and Allred, 
and William D. Oswald, Attorney at Law. Present and 
representing the Granite School District was Thomas 
Christensen, Jr., Attorney at Law, of the firm Fabian and 
Clendenin. Present and representing the Church of Jesus Christ 
of Latter Day Saints were Graham Dodd and Robert P. Lunt, 
Attorneys at Law, of the firm Kirton, McConkie and Poelman. 
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Present and representing the Respondent was Clark Snelson, 
Assistant Utah Attorney General. 
This proceeding involves an audit which was performed 
by Respondent upon Petitioner for the years in question. The 
audit involved construction projects for three separate 
entities. Those projects were the Utah Transit Authority's 
facilities at its Northern Division at 135 West 17th Street, 
Ogden, Utah; Granite School District's Westbrook Elementary 
School at 6200 South 3500 West, Salt Lake City, Utah, and 
Valley Crest Elementary School at 3100 South 5300 West, Salt 
Lake City, Utah; and the Printing Center for the Church of 
Jesus Christ of Latter Day Saints at 1980 West Industrial 
Circle, Salt Lake City, Utah. 
All of the construction projects were handled on 
different contracts, and were therefore legally 
distinguishable. The projects for each owner or exempt entity 
were therefore heard as separate proceedings on three different 
days. However, because there was just one single audit 
performed on Petitioner, and because the audit was appealed as 
a single case number, all of those matters will be decided 
herein. 
Based upon the evidence and testimony presented at the 
hearing, the Tax Commission hereby makes its: 
FINDINGS OF FACT 
Facts Regarding Utah Transit Authority 
1. The tax in question is sales and use tax. 
2. The period in question is January 1, 1982 to 
March 31, 1987. 
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3. The Utah Transit Authority is a political 
subdivision of the State of Utah, created under the Utah Public 
Transit District Act found at Utah Code Sec. 17A-2-1001 et. seg. 
4. The Utah Transit Authority entered into a 
contract directly with ARCO Electric on September 27, 1985. 
5. The contract between Utah Transit Authority and 
ARCO Electric contained a provision which required ARCO 
Electric to "furnish labor, supervision, equipment, supplies 
and materials" in connection with the construction of the Utah 
Transit Authority's facilities at its Northern Division. 
6. The low bid for materials and labor was 
$707,156.00. It was broken down as $427,400.00 for materials 
and $279,756.00 for labor. The original contract between the 
Utah Transit Authority and ARCO was $279,756.00. 
7. Because of changes to the original contract, the 
final payment to ARCO Electric was $294,762.78. These changes 
were to reflect additional work required of ARCO. 
8. The Utah Transit Authority hired Jacobsen 
Construction as the Construction manager at the site, with 
Kevin Brown, an employee of Jacobsen Construction, as its 
on-site Project Manager at the Ogden facility where ARCO 
performed the work covered by the contract. 
9. Paragraph 5 on page 3 of the Construction 
Management contract between the Utah Transit Authority and 
Jacobsen Construction required that; 
"All tangible personal property used in the 
construction of the Northern Division Facility 
will be purchased by CM acting as agent of Owner 
-3-
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10. Procurement of materials for the Ogden facility 
was initiated by the issuance of Utah Transit Authority 
purchase orders by Jacobsen Construction's project manager, 
Kevin Brown. 
11. Precontract bids obtained through public bidding 
determined where materials for the project would be obtained. 
12. Approximately twenty (20) open purchase orders 
were issued by Utah Transit Authority to individual vendors for 
the materials needed at the facility. 
13. The Utah Transit Authority arranged with each 
vendor to purchase the goods, to have the goods delivered to 
Utah Transit Authority property, and used a Utah Transit 
Authority check to pay for the goods referencing the assigned 
purchase order number. 
14. Vendors then set up a customer file on the Utah 
Transit Authority Ogden facility, using one or more open 
purchase orders for all subsequent purchases. 
15. The terms of the purchase orders issued by the 
Utah Transit Authority to each vendor required the Utah Transit 
Authority to pay for materials and any freight charges either 
as part of the purchase price or as a separate item. 
16. The purchase order included the following 
language: 
UTAH SALES TAX DOES NOT APPLY 
Utah Transit Authority is exempt from 
all State Sales and use taxes under 
Sec. 11-20-55 of the laws of Utah and 
from Federal excise taxes under 
exemption No. 87-70-0023-K. 
-4-
17. The contract between ARCO and the Utah Transit 
Authority contains language as follows: 
6.1 Sales and Use Tax: Contractor 
acknowledges that Authority is a 
public entity exempt from the payment 
of all Utah sales and use taxes and 
covenants and agrees that it will 
cooperate with Authority in helping 
Authority to legally avoid the Utah 
sales and use taxes on the project. 
18. The open purchase orders were very non-specific 
and did not specify the individual items of materials to be 
provided. When those items were billed, especially the items 
billed by General Electric Supply Company the invoices were 
billed to ARCO Electric and not to the Utah Transit Authority. 
Frequently the purchase orders were not issued until after the 
materials and invoices had already been received, and then 
Petitioner would send a letter to Jacobsen Construction (not 
the Utah Transit Authority) requesting that Jacobsen 
Construction issue a purchase order. The substance was that 
Jacobsen Construction was creating the paper trail for the Utah 
Transit Authority. (See Exhibits M, N, 0, P and Q). 
19. The Utah Transit Authority purchased insurance to 
cover any loss due to fire or other loss or damage to materials 
purchased by the Utah Transit Authority. 
20. When damages occurred to property purchased by 
Utah Transit Authority on the project the Utah Transit 
Authority notified its insurance carrier of the claim, and 
obtained replacement materials from the suppliers. 
-5-
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21. ARCO Electric did not issue any purchase order 
for materials or make payment for materials included in the 
audit. 
22. Materials ordered under Utah Transit Authority 
purchase orders were delivered to the Ogden Utah Transit 
Authority site in Ogden, Utah, unless otherwise specified. 
23. Since 1979, the Utah Transit Authority has had on 
going communications with the staff of the Utah State Tax 
Commission, Auditing Division, with reference to its purchases 
of material for real property construction qualifying for the 
tax exempt status. 
24. On August 15, 1979, William D. Oswald, Legal 
Counsel for the Utah Transit Authority, met with Donald R. 
Bosch, Assistant Chief Auditor Utah State Tax Commission, and 
Joe Zvonek, his assistant, to review procedures which the Utah 
Transit Authority intended to follow. 
25. At that meeting, Mr. Bosch and Mr. Zvonek 
outlined for Mr. Oswald the Tax Commission's requirements for 
purchasing the materials for Utah Transit Authority projects to 
ensure that the purchases were tax exempt. 
26. Later, a question arose on the procedures being 
used by the Utah Transit Authority on a contract with Allen 
Steel Company. Mr. Oswald met again with Don R. Bosch on 
February 2, 1982 to review the procedures. 
27. Mr. Oswald confirmed his understanding of what 
was said at the February 2, 1982 meeting with a letter dated 
February 9, 1982. Mr. Bosch did not respond to that letter and 
did not communicate or in any way indicate to Mr. Oswald that 
-6-
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his understanding as stated in the letter was not correct. 
Facts Regarding Granite School District 
1. The tax in guestion is sales and use tax. 
2. The period in guestion is January 1, 1982 to 
March 31, 1987. 
3. Granite School District is a political 
subdivision of the State of Utah. 
4. Westbrook Elementary School and Valley Crest 
Elementary School were constructed pursuant to an agreement 
between the Granite Board of Education (owner) and Broderick & 
Howell Construction Company (the contractor) dated July 18, 
1984 (the "Agreement"). 
5. The contractor was selected by Granite as the 
general contractor after submission of bids by Broderick & 
Howell and other contractors for the construction of the two 
school buildings. 
6. The right of the owner to furnish materials and 
eguipment used in the construction of the two school buildings 
is set forth in the Supplementary General Conditions which were 
made available to all general contractor and subcontractor 
bidders on the project prior to the actual bidding process, 
which provided, substantially as follows: 
a. The bid price submitted by the contractor included 
all labor, plant, materials, eguipment, 
transportation, services and any other items reguired 
for construction and completion of the project. 
b. It was mandatory for the contractor and 
subcontractors to allow the owner to purchase directly 
-7-
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from suppliers any part or all of the materials and 
equipment which would become a part of the permanent 
structure. 
c. The contractor would negotiate, and administer all 
direct purchases by the owner and furnish to the owner 
a description, source of supply and other information 
necessary to enable the owner to purchase directly the 
materials and equipment. 
d. Purchases by the owner were to be made on 
requisition or purchase orders furnished by the owner 
arid signed by the duly authorized purchasing agent of 
the owner. 
e. Title to all materials and equipment purchased by 
the owner was to pass from the vendor directly to the 
owner upon delivery to the job site without any 
vesting in the contractor. 
f. After delivery, the risk of loss, damage, theft, 
vandalism, or destruction of or to such materials and 
equipment purchased directly by *the owner were to lie 
with the contractor. 
g. Storage of any materials and equipment furnished 
by the owner were to be the responsibility of the 
contractor. 
h. The contractor was required to hold the owner 
harmless of and from any failure of the materials or 
equipment purchased by the owner which resulted in any 
loss, claim, defect, discrepancy, delay in delivery or 
any problem relating to the materials or equipment. 
-8-
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i. The contractor was required to acknowledge receipt 
and approval of any materials or equipment purchased 
directly by the owner by signing the invoice for those 
materials or equipment. 
j. The owner was required to make payment for those 
materials and equipment within a reasonable time after 
the receipt of the signed invoice from the contractor, 
k. The owner was not responsible for the loss of any 
prompt payment discount from the purchase price if the 
owner made payment within ten business days following 
the receipt of the signed invoice from the contractor. 
1. The contract price was reduced by the amount 
actually paid by the owner for the materials and 
equipment purchased directly by the owner and by the 
sales tax which would have been paid on such materials 
and equipment had they been supplied by the 
contractor. Similarly, the amount of any progress 
payment was adjusted to reflect the direct purchase of 
any materials and equipment by the owner. 
m. The owner was not responsible for the loss or 
reduction of any trade discounts. Such loss or 
reduction of trade discounts would be charged to the 
contractor. 
n. All bonds and insurance called for in the 
Construction Agreement remained in full force. There 
was no reduction in the amount of coverage or any 
deduction for premiums for those bonds and insurance, 
o. The provisions for direct purchase by the owner of 
-9-
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materials and equipment did not relieve the contractor 
of any of its duties or obligations under the contract 
or constitute a waiver of any of the owner's rights. 
7. Arco Electric, the Petitioner in this matter was 
a subcontractor of Broderick & Howell Construction Company and 
performed electrical subcontract work pursuant to two separate 
Subcontract Agreements with Broderick & Howell, one for 
Westbrook Elementary and the second for Valley Crest 
Elementary, both dated August 6, 1984. Both Subcontract 
Agreements are identical. 
8. The General and Supplementary Conditions between 
Granite and Broderick and Howell were incorporated into the 
subcontract agreements between Petitioner and Broderick and 
Howell by reference. 
9. The subcontract agreements granted to the owner 
the right to furnish any part or all of the materials and 
equipment which would become part of the permanent structure of 
the school buildings. 
10. Pursuant to those provisions, the owner elected 
to furnish certain electrical materials and equipment 
incorporated into the elementary school building facilities by 
Petitioner pursuant to its agreement with Broderick & Howell. 
11. Materials and equipment incorporated into the 
elementary school facilities which were not furnished by the 
owner were furnished by Petitioner or Broderick & Howell and 
sales tax was paid on those materials. 
12. With respect to materials and equipment elected 
to be furnished by the owner, Broderick & Howell would prepare 
-10-
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and deliver to the owner a requisition form identifying 
materials and equipment and the suppliers of the materials and 
equipment. 
13. When the requisition form was received by the 
owner, a purchase order was then issued by the owner to the 
approved supplier of the materials and equipment identified in 
the requisition form. 
14. When the materials and equipment were delivered 
to the job site address, the supplier sent an invoice for the 
materials and equipment to the owner in care of the contractor 
for approval and payment. 
15. The authorized agent of the contractor would 
acknowledge receipt and approval of the materials and equipment 
identified in the invoice by signing the invoice and then 
forwarding it to the owner for payment. 
16. Once approved for payment, the invoice would then 
be paid by the owner to the supplier by check drawn on the 
operating account of the owner by the disbursing agent of the 
owner. 
17. After the owner had made payment for the 
materials and equipment, a change order to the original 
agreement with the contractor would then be executed giving the 
owner credit under the agreement for the cost of the materials 
and equipment plus the sales tax savings associated with the 
materials and equipment. 
18. M.H.T. Architects, Inc. ("M.H.T."), was employed 
by the owner to provide various professional services with 
-11-
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respect to the construction of the two elementary school 
facilities, including the observation of installation and 
construction efforts, testing of material and approval of 
change orders. 
19. M.H.T. had no contractual relationship with the 
contractor or Petitioner. 
20. At all times during the installation and 
construction process the owner maintained a general liability 
insurance policy covering among other things, theft, vandalism 
and casualty losses from materials and equipment purchased by 
the owner and used in the construction of the elementary school 
facilities, 
21. the owner also maintained a fire and extended 
coverage insurance policy in the amount of the insurable value 
of the facilities. 
22. Lien waivers were secured by the contractor with 
respect to materials and equipment furnished by Petitioner or 
the contractor. 
23. Lien waivers were not secured by the contractor 
or Petitioner with respect to materials and equipment furnished 
by the owner. The owner's cancelled checks were accepted in 
place of lien waivers. 
24. Any excess materials were the property of the 
owner. 
Facts Regarding Church of Jesus Christ of Latter Day 
Saints Print Center 
1. The tax in question is sales and use tax. 
-12-
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2. The period in question is January 1, 1982 to 
March 31, 1987. 
3. In 1986, The Church of Jesus Christ of Latter-day 
Saints (The "Church" or "Owner") entered into a contract with 
Interwest Construction Company ("Interwest") to construct a 
printing center (the "Print Center"). 
4. As part of the construction of the Print Center, 
Interwest subcontracted with the Petitioner, ARCO Electric 
("ARCO") to work on the electrical system required by the Print 
Center. 
5. Under its subcontract, ARCO was subject to the 
same general terms and conditions as the general contractor, 
Interwest. 
6. The general requirements of the contract with 
Interwest required the Petitioner to provide at its expense all 
materials, labor, equipment, tools, transportation and 
utilities, including the costs of connection necessary for the 
successful completion of the project. 
7. The contract also contemplated that some of the 
Print Center materials to be installed would be furnished by 
the owner. 
8. The contract required the Petitioner to install 
certain items furnished by the owner, and to receive and store 
in safe condition certain other items which were to be 
purchased directly by the owner. 
9. The contract provided for direct purchase of a 
waste collection system which would be delivered by the owner 
f.o.b. job site. Pursuant to the contract the Petitioner was 
to receive the equipment and be responsible for its protection 
Appeal No. 87-1: 
and proper installation. After receipt of the equipment, the 
contractor's responsibilities were the same as if they had 
negotiated the purchase. 
10. The Church reserved the right in the contract to 
purchase materials to be used in the construction of the Print 
Center. Those purchases were handled as follows: 
a. The owner and the Petitioner would mutually 
agree which materials were to be purchased by the 
Owner. 
b. The cost of those materials, together with 
the amount the Petitioner would have paid as 
sales tax, were to be deducted from the contract 
sum as specified by change order, unless the 
materials were specifically deleted from the 
contract. 
c. Upon agreement between the owner and the 
Petitioner regarding the materials the owner was 
to purchase, the contractor would furnish the 
owner the necessary information, including source 
of supply, to enable the owner to purchase the 
materials. 
d. The Petitioner was required to hold the owner 
harmless of and from any failure of the supplies 
or materials so purchased resulting in any loss, 
claim, defect, discrepancy, delay in delivery, or 
any other problem relating to the materials, 
except where any failure was directly caused by 
acts or omissions of the owner. 
-14-
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e. All bonds and insurance called for in the 
contract were required to remain in full force. 
There was to be no reduction in the amount of 
coverage or any deduction for premiums for said 
bonds and insurance. 
f. Materials ordered by the owner were not to be 
paid for until written approval was given by the 
contractor. 
g. These conditions which applied to owner 
provided materials did not abrogate the 
Petitioner's responsibility to comply fully in 
the execution of the work as required by the 
contract documents. 
h. The Petitioner was required to receive all 
merchandise, inspect it, and be fully responsible 
to see that it met the specifications, and assure 
that its storage and installation gave the owner 
a completed product according to the intention of 
the contract. 
11. "Change Orders," were permitted by the contract. 
12. The Church employed Robert Haywood as its 
"Project Representative." (That term is defined in the General 
Conditions as: "That individual designated by the . . . owner 
as it's full time representative on the project during 
construction." 
13. The project representative was a full-time Church 
employee whose duties included insuring that the Print Center 
-15-
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materials in the possession of ARCO were handled in accordance 
with the contract. 
14. The contract required the Petitioner to receive 
and store any materials purchased under the owner purchase 
option. This obligation included providing sheds for the 
storage of any material subject to weather damage and securing 
the work and materials each night. 
15. The Church exercised its option to furnish Print 
Center materials in connection with the work of ARCO electric. 
16. The Church, through its project representative, 
secured material lists from ARCO and consulted with ARCO and 
Interwest regarding the materials ARCO needed to perform its 
work. 
17. A purchase order was then prepared by ARCO which 
was reviewed and approved by ARCO, Interwest, the project 
representative and Church Purchasing for accuracy and 
compliance with the contract terms. Thereafter, if everything 
was found to be proper, a purchase order was issued directly by 
the Purchasing Department of the Church to the appropriate 
vendor. 
18. With one exception, the vendors were instructed 
to send the Print Center materials to the Print Center. The 
Petitioner, and not the Church, had the responsibility to 
receive and inspect these materials. The Print Center 
materials were also inspected by the Church's project 
representative. 
19. In accordance with the instructions on the Church 
-16-
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purchase orders, the vendors billed the Church directly for the 
Print Center materials. 
20. The invoices were received and checked by the 
Church, then forwarded to ARCO, which verified the 
appropriateness of payment and then re-forwarded the invoices 
to Interwest for its verification and approval. 
21. Upon receiving the vendor's bill back from 
Interwest, with verification from the project representative 
that the Print Center materials appeared to be in conformance 
with the contract and purchase order, and written approval from 
the contractor, the Church made payment for the Print Center 
materials directly to the vendor. 
22. Title to the Print Center materials passed 
directly from the vendor to the Church. 
23. The vendors looked to the Church, not to ARCO or 
Interwest for payment. 
24. Change orders were issued crediting the owner for 
payments made to suppliers. 
25. Under this procedure suppliers were paid timely. 
The standard 10% contract retainage was not withheld on 
materials purchased by the Church. 
26. All warranties on the Print Center materials were 
obtained by the Petitioner in favor of the owner. 
27. The contract required the Church to provide a 
Builders Risk Policy insuring both ARCO and the Church which 
contained provisions to: 
a. Insure against all risk of direct physical 
loss of, or damage to, the property covered from 
any external cause. 
-17-
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b. All claims for loss or expense arising out of 
any one occurrence were to be adjusted as one 
claim, and from the amount of such adjusted claim, 
there was to be deducted the sum of $350.00 from 
loss resulting from the perils of fire, lightning, 
extended coverages and vandalism, and malicious 
mischief. There was also deducted the sum of 
$1,000.00 from any other covered peril. (The 
deductible amounts were the responsibility of the 
Contractor or subcontractor.) 
CONCLUSIONS OF LAW 
1. Sales made to the state, its institutions, and 
its political subdivisions are exempt from sales and use 
taxes. (Utah Code Ann. §59-12-104(2).) 
2. Sales made to or by religious or charitable 
institutions in the conduct of their regular religious or 
charitable functions and activities are exempt from sales and 
use taxes. (Utah Code Ann. §59-12-104(8).) 
3. Sales of tangible personal property to real 
property contractors and repairmen of real property are subject 
to sales and use taxes. (Rule R865-19-58S). 
4. The person who converts personal property into 
real property is the consumer of the personal property since he 
or she is the last person to own it as personal property. (Rule 
R865-19-58S). Utah Concrete Products Corp. v. State Tax 
Commission, 802 P.2d 408 (Utah 1942); Olson Construction 
Company v. State Tax Commission, 12 Utah 2d 42, 361 P.2d 1112 
(Utah 1961); and Tummurru Trades, Inc. v. Utah State Tax 
Commission, 802 P.2d 715 (Utah 1990). 
5. The contractor or repairman is the consumer of 
tangible personal property used to improve, alter or repair 
real property. (Rule R865-19-58S). 
-18-
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6. Sales of materials and supplies to contractors 
and subcontractors are taxable transactions as sales to final 
consumers, even if the contract is performed for a religious 
institution, charitable organization, or governmental 
instrumentality. (Rule R865-19-58S). 
7. Sales of materials to religious institutions, 
charitable organizations, and governmental instrumentalities 
are exempt only if sold as tangible personal property and the 
direct or indirect seller does not install the material as an 
improvement to realty or use it to repair real property. (Rule 
R865-19-58S). 
8. The contractor must accrue and report tax on all 
merchandise bought tax-free and used in performing contracts to 
improve or repair real property. (Rule R865-19-58S). 
9. Rule R865-19-58S is the primary rule governing 
the sale of materials and supplies sold to owners, contractors 
and repairmen of real property, and it sets forth the 
requirements for the taxation of the sale or acquisition of 
tangible personal property which is to be used to improve, 
alter or repair real property. That rule provides in relevant 
part: 
A. Sale of tangible personal property 
to real property contractors and 
repairmen of real property is generally 
subject to tax. 
1. The person who converts the personal 
property into real property is the 
consumer of the personal property since 
he is the last one to own it as personal 
property. 
-19-
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2. The contractor or repairman is the 
consumer of tangible personal property 
used to improve, alter or repair real 
property; regardless of the type of 
contract entered into—whether it is a 
lump sum, time and material, or a 
cost-plus contract. 
3. The sale of real property is not 
subject to the tax nor is the labor 
performed on real property. For 
example, the sale of a completed home or 
building is not subject to the tax, but 
sales of materials and supplies to 
contractors and subcontractors are 
taxable transactions as sales to final 
consumers. This is true whether the 
contract is performed for an individual, 
a religious institution, or a 
governmental instrumentality. 
4. Sales of materials to religious or 
charitable institutions and government 
agencies are exempt only if sold as 
tangible personal property and the 
seller does not install the material as 
an improvement to realty or use it to 
repair real property. 
Petitioner has brought Rule R865-19-42S to the 
attention of the Commission, which rule provides: 
A. Sales made to the state of Utah, its 
departments and institutions or to its 
political subdivision such as counties, 
municipalities, school districts, drainage 
districts, irrigation districts, and 
metropolitan water districts are exempt from 
tax if such property [sic] for use in the 
exercise of an essential governmental 
function. If the sale is paid for by a 
warrant 
official 
drawn upon the state 
disbursing agent 
subdivision, 
made to the 
the sale 
state of 
treasurer 
of 
is consi 
Utah or 
any 
dered 
its 
po 
or the 
litical 
as being 
PQ litical 
subdivisions and exempt from tax, 
10. Sales of materials from a vendor to a contractor 
or other person or entity for use in the construction, 
improvement, alteration or repair of real property for a 
governmental entity, religious institution or charitable 
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organization is not exempt from sales and use tax. The 
incidents of the tax have been imposed on the contractor and 
not on the exempt entity. To be exempt, the sale must be from 
the vendor directly to the governmental entity, religious 
institution or charitable organization for the use of, and 
consumption by, the exempt entity. 
11. The fact that the burden of the tax may be passed 
by the contractor on to the exempt entity in the form of higher 
prices and is thus paid indirectly by the exempt entity does 
not result in tax exemption for the transaction. (Rule 
R865-19-58S), Utah Concrete Products Corp. v. State Tax 
Commission, 101 Utah 513, 125 P.2d 408 (1942), and Ford J. 
Twaits Co. v. Utah State Tax Commission, 106 Utah 343, 148 P.2d 
343 (1944), Olsen Construction Company v. State Tax Commission, 
12 U.2d 42, 361 P.2d 1112 (1961). 
12. Parties seeking exemptions from the imposition of 
that tax bear the burden of proving that they qualify and are 
legally entitled to the exemption. Parson Asphalt Products v. 
Utah State Tax Commission, 617 P.2d 397 (1980). 
13. In order for the sale to the exempt entity to be 
exempt from sales and use tax it must be a bona fide sale to 
the exempt entity acting either in the capacity as the final 
consumer of tangible personal property or the entity which 
converts the tangible personal property to real property. The 
sale is such a bona fide sale to an exempt entity only if 
either: 
a. The sale of materials or supplies is to the 
exempt entity and the exempt entity has its own 
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employees attach the materials and/or supplies to 
the realty, or 
b. The sale of materials and supplies is to the 
exempt entity, and the exempt entity separately 
hires a contractor to attach the materials and/or 
supplies to the realty on a labor only or install 
only contract, or 
c. The sale of materials and supplies is to an 
exempt entity which acts as the prime contractor 
by converting the tangible personal property to 
real property. 
14. The sale of tangible personal property is not 
exempt from sales and use tax if the exempt entity is simply 
acting as the purchasing agent for the general contractor. It 
is not merely whether the exempt entity engages in the 
mechanics of a purchase, but rather the legal status of the 
exempt entity at the time the purchase is made, i.e., is it 
purchasing the property as the final consumer of the tangible 
personal property. If the exempt entity makes the purchase for 
itself and its own use, consumption, or conversion to real 
property, the purchase is exempt from sales and use tax. On 
the other hand, if the exempt entity makes the purchase for 
another person or entity, or for use, consumption, or 
conversion to real property by another person or entity, the 
purchase is not exempt from sales and use tax because the 
exempt entity has only acted in the capacity of a purchasing 
agent for the final consumer which is the contractor. 
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15. If the exempt entity enters into a furnish and 
install contract with a general or subcontractor which requires 
the general or subcontractor to furnish and install the 
materials and supplies, then the exempt entity is not acting as 
the prime contractor as to the materials and supplies required 
by contract to be provided by the general or subcontractor. 
16. When the general or subcontractor is required by 
contract to provide materials and supplies and install them on 
real property, then the contractor is the consumer of that 
tangible personal property and is liable for the sales and use 
tax, even if an exempt entity goes through the mechanics of a 
purchase by issuing a purchase order and a check for payment. 
The contract is the controlling document, and determines who is 
the final consumer of tangible personal property, and thus the 
contract determines upon which party the incidence of taxation 
falls. Actions taken in noncompliance with the contract may be 
accepted without objection by the contractor and the exempt 
entity, but unless the contract is modified or changed by 
change order to show the consent of the contractor and the 
exempt entity to the modifications, the actions that are not in 
compliance with the contract do not shift or change the 
incidents of taxation. The written terms of the agreement will 
govern the taxability of the transaction and not the actions of 
the parties. This is especially so because written documents 
can be audited by State Tax Commission auditors, but actions, 
based on only after the fact statements, allegations or 
representations are impossible to audit. 
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17. For the exempt organization to be acting as the 
prime contractor, the exempt organization, by and through its 
own employees or agents must: 
a. Exercise direct supervision over the 
construction project. 
b. Issue purchase orders to the vendors for all 
materials and supplies for which sales tax is not 
paid. 
c. Make direct payment to the vendors for all 
materials and supplies for which sales tax is not 
paid. 
d. Have provisions in any furnish and install 
contracts to permit changes through change orders 
to make that portion of the contract a labor only 
or install only contract, and those contractual 
provisions must be fully implemented and followed 
during the construction process. 
18. For the exempt organizations to act as the prime 
contractor exercising direct supervision over the construction 
project it is not necessary to act as the general contractor 
over the entire project. Instead, the exempt organization must 
exercise sufficient direct supervision over the purchased 
materials that there is a change in the legal status of which 
entity is responsible for those materials. Therefore, the 
exempt organization may be the prime contractor by exercising 
sufficient direct supervision over the purchased materials to 
be the prime contractor for a portion of the total contract. 
-24-
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The prime contractor or direct supervision requirement may 
apply to relationships within the full general contract. 
19. To be the prime contractor and exercise 
sufficient direct supervision, the exempt organization must 
assume the "burdens of risk" or the "incidents of risk." This 
requires evidence that the exempt organization has done more 
than just act as a "purchasing agent" for the general 
contractor. If a general contractor issues a purchase order on 
forms of the exempt entity and then later issues authorization 
for payment by check to the exempt entity, there has just been 
the creation of a "paper trail" and the direct supervision test 
has not been met. 
20. If the exempt organization and a general 
contractor enter into a furnish and install contract, the 
general contractor is contractually required to provide and 
install those materials. When the contractor provides and 
installs those materials the contractor is the final consumer 
of those materials and is required to pay sales or use tax on 
those materials (Rule R865-19-58S). For the exempt 
organization to purchase those materials and avoid sales or use 
tax, the furnish and install contract must contain a provision 
permitting change orders so the exempt organization may make 
such purchases, and the parties must then actually execute such 
change orders in advance of the purchases. The exempt 
organization, by its own employees or agents, must then issue 
purchase orders and vouchers or checks for payment, and must 
exercise direct supervision over the purchased materials. As 
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evidence regarding whether or not the exempt organization 
exercised direct supervision over the purchased materials, all 
of the relevant factors should be reviewed, including: 
a. Who assumed the burdens or incidents of risk? 
b. Who carried the risk of loss in the event of 
damage or destruction of the materials? 
c. Who, if anyone, carried and paid for 
insurance on the materials after delivery 
and prior to installation or attachment to 
the real property? 
d. Who physically inspected and counted the 
materials upon receipt? 
e. If there was a shortage in materials upon 
receipt, who was required to pay for 
additional materials? 
f. If there was an overage in materials upon 
receipt, who retained the surplus materials? 
g. If the materials did not meet specifications 
or quality standards, who had the right and 
authority to reject those materials? 
h. If materials were rejected for failure to 
meet quality standards or specifications, 
and it had resulted in a shutdown of the 
job, who would have been responsible for the 
shutdown expenses? 
i. Who was responsible for enforcing any 
warranties on the materials? 
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j . To whom did recourse go if the materials 
were faulty or defective? 
k. If materials failed after installation, who 
was responsible for any resulting damages 
including personal injuries? 
1. To whom did the title pass for the purchased 
materials? 
m. Were the bills submitted by the vendor 
directly to the exempt organization? 
n. Did the vendors look only to the exempt 
organization for payment of the bill? 
o. Did the general contractor or the 
subcontractor have to approve the bills 
before they were paid by the exempt 
organization? 
p. To whom were the materials delivered, i.e., 
to the contractor, the exempt organization 
or one of its employees or agents, or 
directly to the job site? 
21. Under a furnish and install contract, the 
contractor is required to furnish the materials and install 
those materials onto real property. Thus, the contractor is 
required to convert that tangible personal property into real 
property and the tax is imposed on that consumption of the 
tangible personal property by the contractor. Therefore, to 
avoid sales and use tax on materials used for a furnish and 
install contract, the contract must be modified through the 
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execution and implementation of change orders. When those 
change orders have been executed and implemented, the modified 
contract must make it clear that the materials in question have 
been separately purchased and provided by the exempt 
organization and that the contractor's only duty with respect 
to those materials is to provide the labor to install those 
materials. 
22. For the purchases of materials and supplies to be 
exempt from sales and use tax, the exempt entity must make the 
purchase and, title to the purchased items must pass to the 
exempt entity prior to the time it is attached to real 
property. The exempt entity must deal with the purchased items 
as its own property and treat those items the same as it would 
treat items it purchases for its own use and consumption. 
DECISION 
Sales and Use Tax is imposed not only upon the sale of 
tangible personal property, but also upon "tangible personal 
property stored, used or consumed in this state." (U.C.A. 
59-12-103[1]). In the construction business, when a person 
uses lumber, bricks, cement, steel, nails, and other materials 
to construct a building or other improvements to real estate, 
that person has used those materials and has converted the 
materials into real property. That conversion of tangible 
personal property into real property is deemed to be the 
consumption or use of the tangible personal property, which is 
the taxable event. 
The Utah Supreme Court has consistently held that 
sales and use tax is imposed upon the party that converts 
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tangible personal property into real property. Utah Concrete 
Products Corp. v. State Tax Commission, supra, Olson 
Construction Co. v. State Tax Commission, supra, and Tummurru 
Trades, Inc. v. Utah State Tax Commission, supra. The party 
that makes that conversion from tangible personal property to 
real property has used or consumed that property, is the real 
property contractor, and is taxed on that property. If that 
conversion to real property is performed by anyone except an 
exempt entity, the use and consumption of the converted 
materials is subject to sales and use tax. If the conversion 
to real property is performed by an exempt entity acting as the 
real property contractor, the use and consumption of the 
converted materials is not subject to sales and use tax. 
Therefore, the primary issue in this case is to 
determine whether the Petitioner was the real property 
contractor or whether the Utah Transit Authority, Granite 
School District or the Church of Jesus Christ of Latter Day 
Saints (LDS Church) was the real property contractor. If a 
preponderance of the evidence indicates that Petitioner was the 
party that converted the tangible personal property into real 
property, then Petitioner was the real property contractor and 
is liable for the tax assessed by the Auditing Division. 
However, if a preponderance of the evidence indicates that Utah 
Transit Authority, Granite School District, or the LDS Church, 
or any of them converted the tangible personal property into 
real property then they would be the real property contractor 
and would be exempt from the sales and use tax. 
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To determine which party was the real property 
contractor, it is necessary to review and analyze the full 
scope of the contract and the legal rights, duties, 
obligations, and relationships of the parties with respect to 
the materials converted into real property. The primary 
evidence available to the Commission to make that determination 
is the contracts and agreements, together with all duly 
executed change orders and other written documents. Oral 
testimony is beneficial in interpreting the documents and 
gaining some insight into the conduct of the parties and, to 
some extent, their understanding of the requirements of the 
contract. However, where any inconsistencies may exist between 
the written contract, including executed change orders, and 
either the conduct or oral testimony of any person, the written 
contract is normally presumed to govern or prevail. 
Utah Transit Authority 
In the portion of this proceeding involving the Utah 
Transit Authority, a preponderance of the evidence shows that 
the legal rights, duties and obligations of Utah Transit 
Authority raised to the level of the real property contractor 
because Utah Transit Authority assumed many of the burdens, 
risks, responsibilities and incidents of ownership of the 
materials being converted to real property. Utah Transit 
Authority hired Jacobsen Construction as the Construction 
Manager of the project, not as the general contractor. The 
contracts with Petitioner, ARCO Electric, and most of the other 
contractors and subcontractors were entered into directly by 
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the Utah Transit Authority. That contract between Petitioner 
and the Utah Transit Authority was for labor only, 
notwithstanding that the contract did contain a provision which 
stated that ARCO was to furnish supplies and materials. 
However, it is clear that there was no money included in the 
contract for materials or supplies. The contract was not a 
furnish and install contract. The original contract was for 
$279,756.00, which was all for labor to install the materials 
supplied by the Utah Transit Authority. Therefore, Utah 
Transit Authority was the prime contractor on the project, and 
Jacobsen Construction was an agent of Utah Transit Authority as 
stated in the contract. Since Utah Transit Authority was the 
prime contractor on the project, they converted the materials 
into real property and the incidents of taxation would be 
imposed on the Utah Transit Authority if it were not an entity 
that is exempt from taxation. 
There are, however, three areas of concern. First, 
the invoices from General Electric were billed to ARCO Electric 
and not to Utah Transit Authority. Second, the contract did 
contain a provision requiring ARCO to provide the materials and 
supplies. Third, many of the purchase orders were not issued 
by Utah Transit Authority until after the materials and 
invoices had already been received. However, while these are 
areas of concern, there are reasonable explanations for each of 
them. The invoices from General Electric appears to be an 
error by General Electric. Invoices for materials from other 
companies were all billed directly to Utah Transit Authority. 
The provision in the contract for ARCO to provide materials and 
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supplies was not followed, and there was no money in the 
contract for materials or supplies and the issuance of 
purchase orders after the receipt of materials and invoices 
appears to be a shortfall caused by trust between the parties, 
and the time pressures of trying to get the job completed as 
rapidly as possible. In addition, because of the steps which 
were taken by Mr. Oswald, the attorney for Utah Transit 
Authority to try to assure compliance with the Tax Commission 
requirements, and the efforts of Utah Transit Authority to try 
to meet those requirements as they understood them, any doubts 
should be resolved in favor of the Utah Transit Authority. 
In viewing the totality of the Utah Transit Authority 
project, Utah Transit Authority was the prime contractor, the 
real property contractor, and the party that converted the 
materials into real property. Utah Transit Authority purchased 
the materials used on that project and assumed most of the 
risks, burdens, responsibilities and incidents of ownership. 
Those materials were not purchased by Petitioner, and 
Petitioner did not assume the burdens, risks, responsibilities 
and incidents of ownership. Furthermore, the contract was 
really a labor only contract. Therefore, sales and use taxes 
for the Utah Transit Authority project should not be imposed on 
Petitioner. 
In summary, it does appear that Utah Transit Authority 
assumed nearly all of the burdens, risks, responsibilities and 
incidents of ownership of those materials. Thus, a 
preponderance of the evidence indicates that Utah Transit 
Authority converted those materials from tangible personal 
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property into real property. Therefore, Utah Transit Authority 
was the real property contractor for those materials and 
pursuant to Rule R865-19-58S was exempt from the use tax on 
those materials. 
Granite School District 
In the portion of this proceeding involving Granite 
School District, a preponderance of the evidence shows that the 
legal rights, duties and obligations of the school district did 
not rise to the level of the real property contractor because 
the school district did not assume the burdens, risks, 
responsibilities and incidents of ownership of the materials 
being converted to real property. Except for the paper work 
involved in the purchase order and the check for payment, the 
school district had only minimal involvement in the project, 
including the materials, during the construction process. The 
general contractor and the subcontractors had nearly total 
control of and responsibility for the materials during the 
construction process. 
There are numerous factors which show that Granite 
School District did not assume the burdens, risks, 
responsibilities and incidents of ownership. The price bid by 
Petitioner included all materials. The Petitioner negotiated 
and administered the direct purchases by the owner and 
furnished to the owner the source of supply and other 
information to enable the School District to purchase the 
materials. The risk of loss from damage, theft, vandalism or 
destruction of the materials was on the Petitioner after 
delivery of the materials. Storage of the materials was the 
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responsibility of Petitioner. The Petitioner was required to 
hold the owner harmless from any failure of the materials. The 
Petitioner was required to receive, inspect and sign for the 
materials upon delivery. The Petitioner could be held 
responsible for the loss of any prompt payment discounts or 
trade discounts, even though the School District was the party 
supposedly responsible for the payment. The construction bonds 
and insurance required from the Petitioner were not reduced to 
take away the responsibility for the materials purchased by the 
School District. The provisions for direct purchase by the 
School District did not relieve the Petitioner of any duties or 
obligations with respect to those materials. The invoices and 
requests for payment were made out in the name of the School 
District but were sent to the General Contractor for approval 
before the School District would make payment. The School 
District did not directly enter into the contract with 
Petitioner. Instead, Petitioner entered into its contract with 
the General Contractor. 
All of the above factors show that the risks of 
ownership were never assumed by the School District, and those 
risks continued to be assumed by Petitioner. The primary 
involvement of the School District was in the paper work, or 
the creation of a paper trail. Except for the creation of that 
paper trail, the School District had only minimal physical 
contacts with the materials. 
The school district did carry insurance on those 
materials, but the contractor was also required to carry 
insurance on those materials. The contractor and 
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subcontractors (including Petitioner) had all other burdens, 
risks, responsibilities and incidents of ownership on those 
materials. The Petitioner was contractually required to 
provide the materials for its portion of the project. 
Petitioner installed those materials onto the project, and 
acted as the owner of those materials by assuming the risks, 
burdens, responsibilities and incidents of ownership during the 
construction process. A preponderance of the evidence 
indicates that Petitioner converted those materials from 
tangible personal property into real property. Therefore, 
Petitioner was the real property contractor for those materials 
and pursuant to Rule R865-19-58S was liable for the use tax on 
those materials. 
Church of Jesus Christ of Latter Day Saints 
Print Center 
In the portion of this proceeding involving the Church 
of Jesus Christ of Latter Day Saints Print Center, a 
preponderance of the evidence show that the legal rights, 
duties and obligations of the LDS Church did not rise to the 
level of the real property contractor because the LDS Church 
did not assume the burdens, risks, responsibilities and 
incidents of ownership of the materials being converted to real 
property. Except for the paper work involved in the purchase 
order and the check for payment, the LDS Church did not have 
substantial involvement in the project, or with the materials, 
during the construction process. The general contractor and 
the subcontractors had nearly total control of and 
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responsibility for the materials during the construction 
process. 
There are also numerous factors which show the LDS 
Church did not assume the burdens, risks, responsibilities and 
incidents of ownership. The Church did not directly enter into 
the contract with Petitioner. Instead, Petitioner entered into 
its contract with the General Contractor. The price bid by 
Petitioner included all materials. The Petitioner was required 
to provide to the Church all of the necessary information, 
including the vendor and pricing, of where to purchase the 
materials. The risk of loss was on the Petitioner, and 
Petitioner was required to hold the Church harmless for the 
supplies or materials and from any loss, claim, defect, 
discrepancy, delay in delivery, or any other problem related to 
the supplies or materials. The Petitioner was responsible for 
the receipt, inspection, approval, storage and safe keeping of 
the materials. The construction bonds and insurance required 
from the Petitioner were not reduced to take away the 
responsibility for the materials purchased by the Church. The 
provisions for direct purchase by the Church did not relieve 
the Petitioner from the responsibility to fully comply with the 
contract, including providing the materials. The original 
purchase orders were prepared by the Petitioner. The Church 
would not pay for the materials until the Petitioner had 
approved the invoices for payment. 
All of these factors show that the risks of ownership 
were never assumed by the Church, and those risks continued to 
be assumed by Petitioner. The primary involvement of the 
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Church was in the paper work, or the creation of a paper 
trail. Except for the creation of that paper trail, the Church 
had only minimal physical contacts with the materials. 
The Church did employ a full time project 
representative who was on the project site on a full time 
basis, and part of his duties related to the materials 
purchased by the Church. The purchase orders and checks for 
payment were issued by the Church, and the furnish and install 
contract did contain provisions for change orders and change 
orders were executed. 
However, the Commission must determine the case based 
upon a preponderance of the evidence. The Petitioner was 
contractually required to provide the materials for its portion 
of the project. Petitioner installed those materials onto the 
project, and acted as the owner of those materials by assuming 
the risks, burdens, responsibilities and incidents of ownership 
during the construction process. Therefore, a preponderance of 
the evidence indicates that Petitioner converted those 
materials from tangible personal property into real property. 
Therefore, Petitioner was the real property contractor for 
those materials and pursuant to Rule R865-19-58S was liable for 
the use tax on those materials. 
ORDER 
Based upon the foregoing, it is the order of the Utah 
State Tax Commission that the Petition for Redetermination for 
the Utah Transit Authority project is hereby granted, and the 
audit assessment made by the Auditing Division for that project 
is reversed and set aside. 
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The Petition for Redetermination for the Granite 
School District project and the Church of Jesus Christ of 
Latter Day Saints Print Center project is hereby denied, and 
the audit assessment made by the Auditing Division on those two 
projects is affirmed. It is so ordered. 
DATED this /d^ day of 7^/?^/-^, 1992. 
BY ORDER OF THE UTAH STATE TAX COMMISSION 
'Jofe B. Pacheco 
Commissioner 
it 
S. Blaine Willes 
Commissioner 
NOTICE: You have twenty (20) days after the date of the final 
order to file a request for reconsideration or th^ir^i^G^^ays 
after the date of final order to file in Su^el^^f^<fe^x a 
petition for judicial review. Utah Code Ann. /'§$^8^6lS^tovJ., 
63-46b-14(2)(a). " ^ * KCL* 
GBD/wj/2723w 
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DATED this 
Clark Snelson 
Assistant Attorney General 
36 South State, 11th Floor 
Salt Lake City, UT 84111 
/O day of _ 
/ 
Wsl 
£Z , 1992 
Secretary 
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UTAH CODE ANNOTATED 
Section 59-12-102. Definitions. 
As used in this chapter: 
(14) (a) "Use" means the exercise of any right or power over 
tangible personal property under Subsection 59-12-103(1), incident to 
the ownership or the leasing of that property, item, or service. 
(b) "Use" does not include the sale, display, demonstration, or 
trial of that property in the regular course of business and held for 
resale. 
Section 59-12-103. Sales and use tax base - Rate. 
(1) There is levied a tax on the purchaser for the amount paid or 
charged for the following: 
(1) tangible personal property stored, used, or consumed in this 
state. 
Section 59-12-104. Exemptions. 
The following sales and uses are exempt from the taxes imposed by this 
chapter: 
(2) sales to the state, its institutions, and its political subdivisions; 
(8) sales made to or by religious or charitable institutions in the 
conduct of their regular religious or charitable functions and activities 
and, after July 1, 1993, if the requirements of Section 59-12-104.1 are 
fulfilled; 
2 
UTAH ADMINISTRATIVE RULES 
R865-19-42S. Sales to The State of Utah and Its Subdivisions Pursuant to Utah 
Code Ann. Section 59-12-104. 
A. Sales made to the state of Utah, its departments and institutions or to its 
political subdivisions such as counties, municipalities, school districts, drainage 
districts, irrigation districts, and metropolitan water districts are exempt from tax if 
such property for use in the exercise of an essential governmental function. If the 
sale is paid for by a warrant drawn upon the state treasurer or the official disbursing 
agent of any political subdivision, the sale is considered as being made to the state 
of Utah or its political subdivisions and exempt from tax. 
R865-19-43S. Sales to or by Religious and Charitable Institutions Pursuant to Utah 
Code Ann. Section 59-12-104. 
A. All sales made to or by religious and charitable institutions in the conduct 
of their regular religious and charitable functions are not subject to sales tax. 
B. The functions and activities of churches and regularly organized charities 
will, as a general rule, be deemed to be the regular religious and charitable functions 
of the organization. 
C. The exemption granted by the statute under this rule does not apply to 
institutions merely operating on a nonprofit basis. Every institution claiming 
exemption under this rule must obtain from the Tax Commission an approval of its 
claim for such exemption. Vendors making sales to institutions claiming exemptions 
must obtain a certificate from the institutions in the form set forth in Rule R865-19-
23S. 
3 
R865-19-58S. Materials and Supplies Sold to Owners, Contractors and Repairmen 
of Real Property Pursuant to Utah Code Ann. Sections 59-12-102 and 59-12-103. 
A. Sale of tangible personal property to real property contractors and 
repairmen of real property is generally subject to tax. 
1. The person who converts the personal property into real property is the 
consumer of the personal property since he is the last one to own it as personal 
property. 
2. The contractor or repairman is the consumer of tangible personal property 
used to improve, alter or repair real property; regardless of the type of contract 
entered into-whether it is a lump sum, time and material, or a cost-plus contract. 
3. The sale of real property is not subject to the tax nor is the labor 
performed on real property. For example, the sale of a completed home or building 
is not subject to the tax, but sales of materials and supplies to contractors and 
subcontractors are taxable transactions as sales to final consumers. This is true 
whether the contract is performed for an individual, a religious institution, or a 
governmental instrumentality. 
4. Sales of materials to religious or charitable institutions and government 
agencies are exempt only if sold as tangible personal property and the seller does 
not install the material as an improvement to realty or use it to repair real property. 
B. If the contractor or repairman purchases all materials and supplies from 
vendors who collect the Utah tax, no sales tax license is required unless the 
contractor makes direct sales of tangible personal property in addition to the work 
on real property. 
1. If direct sales are made, the contractor shall obtain a sales tax license and 
collect tax on all sales of tangible personal property to final consumers. 
2. The contractor must accrue and report tax on all merchandise bought tax-
free and used in performing contracts to improve or repair real property. Books 
and records must be kept to account for both material sold and material consumed. 
4 
C. Sales of materials and supplies to contractors for use in out-of-state jobs 
are taxable unless sold in interstate commerce in accordance with Rule R865-19-
44S. 
D. This rule does not apply to contracts whereby the retailer sells and installs 
personal property which does not become part of the real property. See Rules 
R865-19-51S, R865-19-59S, and R865-19-78S for information dealing with installation 
and repair of tangible personal property. 
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1 statement, I111 try to borrow on the foundation that has 
2 been laid by Mr. Christensen. 
3 In connection with the church, have you had 
4 expedience in dealing with the church on multiple 
5 contracts? 
6 A Yes, we have. 
7 Q Were the procedures used by the LDS church 
8 essentially the same? 
9 A Yes. 
10 Q They prepared a purchase order, they sent the 
11 purchase order to you, the purchase order gave instructions 
12 on billing and you followed the instructions on the 
13 purchase order? 
14 A That's correct. 
15 Q And sent the billing directly to the LDS church? 
16 A Yes, we did. 
17 Q Have you dealt with the LDS church essentially 
18 since you've begun business in 1984? 
19 A Yes, we have. 
20 Q Would you say then that there is a well 
21 established course of dealing and custom in the course of 
22 dealing between the parties and even in the industry? 
23 A I think so. 
24 Q Have you dealt with a number of exempt 
25 organizations? 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A 
District, 
church. 
Q 
from time 
A 
Q 
A 
Q 
followed? 
A 
Q 
know that 
purchasing 
A 
Q 
A 
Q 
materials. 
A 
Q 
refused to 
Yes, we have. We have with the Tooele School 
with the Granite School District, with the LDS 
And probably some other governmental entities 
to time? 
Yes. 
Probably the state government from time to time? 
Yes, we have for the state. 
And essentially the same procedures are 
The same procedures are followed. 
When the bid is given and you bid for Arco, you 
it will not in fact be Arco that will be 
the materials? 
That is correct. 
Do you have any contract with Arco at all? 
At this time? 
In connection with the LDS Print Center 
No. 
Therefore if the LDS church for whatever reason 
or failed to pay for the materials, you would 
have no recourse against Arco? 
A 
the church 
No, we would not. We would have to go against 
because the purchase order was ordered by the 
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1 MR. CHRISTENSEN: I would like to call Mr. Dee 
2 Clark. 
3 HEARING OFFICER: Mr. Clark, you have been 
4 previously sworn. Will you just take your place at the 
5 witness stand, please? 
6 WILLIAM DEE CLARK, 
7 called as a witness by and on behalf of the 
8 petitioner, having been previously duly sworn, 
9 was examined and testified as follows: 
10 DIRECT EXAMINATION 
11 BY MR. CHRISTENSEN: 
12 Q Mr. Clark, would you state your full name and 
13 occupation? 
14 A William Dee Clark. I go by Dee Clark. I'm a 
15 partner/owner in Arco Electric. 
16 Q What is the nature of business of Arco Electric? 
17 A We are an electrical contractor. 
18 Q How long has Arco Electric been in business? 
19 A We've been in business about 10, 11 years. 
20 Q And you've been with the company all that period 
21 of time? 
22 A Yes. 
23 Q What kind of work and what kind of projects 
24 would Arco Electric normally be involved in? 
25 I A We're involved in complete electrical 
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1 Q Do you believe that you were under an obligation 
2 to accept Granite or LDS Print Centerfs determination of 
3 the items to be purchased by them? 
4 A Yes, when we — when we bid a project we have to 
5 be willing to sign a contract based on the general 
6 conditions and specifications as well as the electrical 
7 section. Thatfs why we try to be thorough in understanding 
8 the general conditions so we can price our bid accordingly. 
9 If we feel that the stipulations there are too great or one 
10 sided or whatever then we back out of the project, but once 
11 we bid it we have a legal and moral commitment to afford to 
12 the general contractor whatever conditions he affords to 
13 the owner based on the same general conditions that we both 
14 bid. 
15 Q And those general conditions, again either 
16 Granite or LDS Print Center have a right to purchase 
17 materials directly, correct? 
18 A Yes. 
19 Q Was Granite obligated to purchase materials from 
20 the suppliers that might have been identified or suggested 
21 by you? 
22 A No, they were not obligated. We as contractors, 
23 being professionals we made a determining factor that we 
24 felt that this was — the people we suggested we felt were 
25 in the best interest of Arco Electric and the owner, but 
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1 A I don't believe that Granite School District 
2 purchased all of the materials. I think Granite School 
3 District only purchased the major quote items, 
4 Q So that would suggest then under your furnish 
5 and install subcontract that you supplied the other 
6 materials that Granite elected not to purchase? 
7 A Yes. 
8 Q And would a sales tax have been paid on those 
9 materials that you would have purchased from Lassco Sound 
10 or any other supplier? 
11 A Yes, we would have paid sales tax on every bit 
12 of that. That would have entailed purchasing from our 
13 general supply houses. For instance, maybe GE Supply, 
14 Westinghouse Supply, Graybar, whatever ones. But that 
15 would for conduit wire and miscellaneous material fittings, 
16 and yes, sales tax would have been paid by us. 
17 Q Once Granite or the LDS Print Center elected to 
18 purchase material directly, did you have any further 
19 purchase obligations with respect to those materials? 
20 A Rephrase that. 
21 Q Once the selection is made by either Granite or 
22 LDS Print Center to purchase materials directly from the 
23 suppliers, did you, Arco Electric, have any further 
24 purchase obligations on those materials? 
25 A No, we didn't. We didn't have any purchase 
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1 obligation. We assisted in turning over information that 
2 we had regarding the pricing and stuff. 
3 Q Let me ask you a more specific question to get 
4 to what I'm asking. If Granite or the LDS Print Center 
5 didn't make payment for those materials that they elected 
6 to purchase directly, do you feel that Arco Electric was 
7 responsible for those purchases? 
8 A No way. We may have been irritated at Granite 
9 or LDS church for not paying it because of the relationship 
10 we try to maintain with our suppliers, but our suppliers 
11 bid the job just like we did knowing that we probably 
12 weren't going to be purchasing the material. We have tried 
13 to maintain a very good relationship through the years with 
14 all of our suppliers and — yeah, I would have said 
15 something to you guys, but as far as monetary payment, no 
16 way. We're all big boys and we all bid the job. 
17 Q You're saying that maybe Granite could not bind 
18 you in any way for those purchases? 
19 A No, Granite couldn't — you can't bind me to 
20 purchases that you make. 
21 Q Did Arco Electric have any direct contractual 
22 relationship with Granite School District or the LDS Print 
23 Center? 
24 A Did Arco have any relationship — 
25 Q Any contractual relationship? 
41 
1 ownership. 
2 Q What about any surplus items with respect to 
3 materials either purchased by Granite or the LDS Print 
4 Center? 
5 A I'm not aware that there was any excess items 
6 purchased. 
7 Q But if there were, who would they belong to? 
8 A They don't belong to us. 
9 Q Why is that? 
10 A We didn't purchase them. 
11 Q Did Arco Electric insure the materials purchased 
12 by Granite or the LDS Print Center? 
13 A No. 
14 Q What kind of insurance did Arco Electric have 
15 with respect to materials or workmanship? 
16 A We carry liability insurance only on the 
17 building. We carry full coverage on automobiles, but on 
18 the building itself we only carry liability insurance which 
19 indemnifies everybody else. 
20 Q Let me give you an example. If somebody slips 
21 and falls on the site, one of your employees, does your 
22 liability insurance cover that? 
23 A If we injure somebody on the project our 
24 liability insurance would cover them. 
25 I Q What about materials purchased by Granite or the 
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1 & Howell? 
2 A Yes. 
3 Q You were involved in the administration of this 
4 on behalf of Broderick & Howell? 
5 A Yes, I was. 
6 Q Were there any prebidding meetings involved in 
7 this particular project? 
8 A I would have to say there probably was, but I 
9 have to agree with the architect that my memory is not 
10 clear. It is a rare exception that there aren't prebid 
11 meetings. That is not the general rule. Usually there are 
12 meetings. 
13 Q What kind of documents would be given out to 
14 prospective bidders? 
15 A Usually at that time the plan specifications, if 
16 there is already in existence an addendum which is not 
17 unusual, as the architect reviewed documents with the owner 
18 the addendums are issued at that point. 
19 Q Including article 34, the supplemental 
20 conditions that describes the direct purchase arrangement? 
21 A Correct. 
22 Q That would have all been distributed early on? 
23 A Yes. 
24 Q Is it fair to say that, based upon your 
25 experience in the bidding process, that the subcontractors 
1 or others who bid on these projects were familiar or aware 
2 of the fact of the direct purchase arrangement set forth in 
3 the documents? 
4 A Yes. We have to assume that they are and we 
5 will require anyone we contract with that part of our 
6 contract requires that they accept all those obligations. 
7 Q Is this kind of a direct purchase arrangement 
8 fairly common in the other contracts you entered into with 
9 school districts? 
10 A It's been common in school districts for some 
11 time in our construction. 
12 Q Letfs focus now if we can on the contract and 
13 the way that this direct purchase arrangement occurred. To 
14 start off with that, let's go to the requisition agreement 
15 that is attached as Exhibit D to the stipulation. Can you 
16 find that one okay? 
17 A I have it. 
18 Q Now could you please identify this document for 
19 us? 
20 A This is a requisition form which is provided to 
21 us by the school district. These forms were provided to us 
22 immediately after the bid opening — when I say 
23 immediately, probably within 30 days after the award of the 
24 contract — wherein we were directed that the school 
25 district per the specification was interested in purchasing 
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A NO. 
Q Has Broderick & Howell been involved in a 
construction management type of contract in the past? 
A No, we have not. 
Q How about as an installation only type of 
contract, labor only? 
A Not as a whole, no. We have had contracts with 
8 other school districts and we have had contracts with the 
church where there are items that we provide labor only and 
the owner provided the material. 
Q Let me just ask you a few questions about that 
because it relates to one of the issues in this particular 
case. Let's describe, if we can, that arrangement that you 
had with respect to labor only. If you might explain some 
of the details of that arrangement. 
MR. SNELSON: I object to the relevance of this. 
MR. CHRISTENSEN: The objection is to relevancy? 
MR. SNELSON: We're talking about a different 
contract. It doesn't relate to this project. I just don't 
know how it's relevant. 
MR. CHRISTENSEN: The Auditing Division has 
taken the position, Commissioners, that there is a 
difference between furnish and install and installation 
only contracts. We would like to, because of Mr. 
Henderson's experience with the labor only contract, to 
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1 knowledge there weren't any problems with materials 
2 purchased on that particular project. Is that your 
3 recollection as well? 
4 A I don't recall any serious problems. 
5 Q On any other projects, school building projects 
6 by Granite School District have you experienced any 
7 problems with respect to materials or workmanship, items 
8 furnished or directly purchased by Granite? 
9 A Not often. We had a problem recently on a high 
10 school project where the architect rejected substantial 
11 amount of concrete paving. The contractor knowing that we 
12 had purchased the material immediately stepped back and 
13 fingers were pointed in the direction of the materials. We 
14 then proceeded to test, sample and pay for an independent 
15 analysis of the problem. The material was found not to be 
16 the fault and a substantial amount of concrete was replaced 
17 by the contractor due to installation problems. 
18 Q Again, you paid for the testing to try to 
19 determine whether it was bad material or bad workmanship? 
20 A Yes. Contractors understand the process. They 
21 are familiar with the materials that we had purchased and 
22 they will not accept responsibility for those materials and 
23 immediately turn to us in most cases. Again, it doesn't 
24 happen often where materials are a problem or have been a 
25 problem. 
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1 Q Now I realize, Mr. Wentworth, that you've only 
2 been working for the district for six years, but do you 
3 have any understanding as to how long Granite School 
4 District has been using this direct purchase arrangement 
5 with respect to materials used in the construction of 
6 school building facilities? 
7 A I'm not sure. My guess is that it goes back 
8 better than 15 years. Maybe not quite that long. When I 
9 came on board it was a standard practice and has been. I 
10 think the district looks at itself and says we're a tax 
11 exempt entity, what can we do to take advantage of that 
12 situation, what steps do we need to take in order to 
13 purchase materials directly and thereby save the sales tax. 
14 Q During your employment with Granite School 
15 District have you been involved in any discussions at the 
16 district level on the policy decision being made with 
17 respect to the discontinuation or continuation of this 
18 policy? 
19 A Our desire has been to continue. There have 
20 been concerns expressed. Most recently, I think in the 
21 last couple of years, it appears or seems like numerous 
22 subcontractors and suppliers have been audited in the 
23 valley with the tax people taking the position that tax is 
24 due. Of course those suppliers or subcontractors bring 
25 those concerns to our attention and that raises the concern 
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1 A No, absolutely not. 
2 Q And who held title to those materials? 
3 A The church. 
4 Q Did the church at any time divest itself of that 
5 title? 
6 A No, they did not divest themselves of that. 
7 Q What was Arco's responsibility with respect to 
8 those materials and equipment purchased and/or furnished by 
9 the church? 
10 A Arco's responsibility was to store, protect and 
11 at the proper time to install the materials so that it met 
12 the conditions of the plans and specifications, at which 
13 time at the completion the church would occupy the 
14 building. 
15 Q Well, first of all, were there any surplus 
16 materials on this project? 
17 A Yes, there was surplus material. In the book 
18 specifications it calls that there be a certain percentage 
19 of carpeting left over for replacement, when some person 
20 digs a big hole or burns something in it that they have 
21 carpet to replace that. I believe they have 10 percent or 
22 something like that. It would depend on what type of job 
23 they're on, but there is carpet left over there. Any 
24 materials that we purchased and was left over become the 
25 property of the owner. 
15 
1 Q Now during the course of construction were there 
2 in fact surplus light fixtures? 
3 A We had in the — in the darkroom they have a 
4 printing process that they photographed and then they print 
5 them, and the lighting in there as spelled out in the 
6 specifications was furnished and it was completely — 
7 couldnft work. It wouldn't work. There was too much light 
8 that came through. So additional fixtures had to be 
9 purchased by the church and put in there and those fixtures 
10 were turned over to the owner — I mean those fixtures, the 
11 ones that were not used were turned over. 
12 Q Who purchased the original ones that were 
13 rejected? 
14 A The owner. 
15 Q When they were rejected, who then purchased the 
16 replacement? 
17 A The owner. 
18 Q And the surplus ones were retained by the owner? 
19 A Uh-huh. 
20 Q Now did the benefits of the tax exemption flow 
21 to anyone on this project other than the owner? 
22 A Other than the owner? 
23 Q Yes. 
24 A No. 
25 Q Did we allow any materials that we had purchased 
16 
1 A Oh, no. No, the church was the purchaser of the 
2 equipment and there is no way that the church could have 
3 been an agent on this here. They were the actual purchaser 
4 of the equipment. 
5 Q But Arco made the recommendations on what to 
6 buy, did they not? 
7 A Yes. 
8 Q Was the church obligated to buy what Arco 
9 recommended? 
10 A Only inasmuch as the church had the — they 
11 designated what was required by the plans and 
12 specifications to be purchased and the names you see at the 
13 bottom of the documents on U — 
14 Q Exhibit U? 
15 A Yes. Those were the people that would review 
16 it. Arco Electric, Paul Benson, Interwest, Robert Greer, 
17 Robert Haywood and eventually myself before approving final 
18 paymient for the project to ensure that it was on the 
19 project and that it did comply with it, and it's difficult 
20 to see how the church could be an agent of Arco. 
21 Q Let me ask once again, was the church bound by 
22 the recommendations made by Arco? 
23 A No. We had the right to purchase what we 
24 desired to. 
25 Q Now you've indicated that you worked 20 years 
20 
1 A On a press of that nature you have to put a 
2 sizable down payment on it. 
3 Q And the third category was purchased essentially 
4 contemporaneously that the owner furnished materials, the 
5 concrete and carpet, but there was never at any time an 
6 obligation on the part of the contractor to furnish those 
7 materials; is that correct? 
8 A On those — not the concrete, but on the precast 
9 and the carpeting that was spelled out in the 
10 specifications that the owner would be furnishing, and they 
11 had never had any responsibility for that. 
12 Q Do you have any estimate of what the value of 
13 that might have been? 
14 A The precast, if I remember correctly, is about 
15 $270,000, the carpeting $60,000 to $100,000 range. 
16 Q Now were all of these categories and materials 
17 provided to the job site? 
18 A You mean delivered to the job site? 
19 Q Yes. 
20 A Yes. 
21 Q Was there any material difference in the 
22 responsibilities of Arco with respect to the different 
23 categories? 
24 A Not really. They had to receive. 
25 Q Receive and inspect and store and install? 
25 
1 A They had to do all of those things. 
2 Q So we can start with materials we've owned for 
3 years, materials purchased a year in advance had nothing to 
4 do with the contract, materials associated with the 
5 contract in the sense of being contemporaneous but never 
6 under an obligation of the contractor to supply, and 
7 materials for which an assessment is being sought at this 
8 time, all treated the same? 
9 A Yes. The printing press itself, you can't put a 
10 press in a building and not have — someone has to protect 
11 it and they're protecting all of the equipment, all of the 
12 materials, everything in the building they have the 
13 responsibility for. 
14 Q So what you're saying is these responsibilities 
15 were inherent in the duty to install? 
16 A It spells that out in the specifications. 
17 MR. LUNT: Thank you. 
18 MR. AMOSS: I wonder if I might ask about one or 
19 two questions before Mr. Snelson? 
20 HEARING OFFICER: Yes, I think it would be 
21 appropriate for you to go before cross-examination. 
22 MR. AMOSS: Thank you. 
23 DIRECT EXAMINATION 
24 BY MR, AMOSS: 
25 Q Sir, on this Exhibit U that you have in front of 
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1 A Yes. 
2 Q Could you tell us what that is? 
3 A This was a confirmation to Interwest. It was 
4 our understanding in — we're trying to administer the 
5 project so that we can comply and conform to the 
6 requirements for tax exclusion on an exempt basis for 
7 nonprofit. They asked the question and I wrote to 
8 Interwest in compliance with the specifications, which it 
9 is spelled out in there, the owner has a right to purchase 
10 materials. In the event that the state adds sales tax to 
11 these purchases, and I'll insert after we have deducted it 
12 out of your contract, if they go back and do that then an 
13 equitable adjustment will be made. In other words, we 
14 would see that they did not suffer the loss on that. 
15 HEARING OFFICER: For the record, did you 
16 identify this as Exhibit W? 
17 MR. SNELSON: I did. 
18 HEARING OFFICER: I wanted to make sure that was 
19 on the record. 
20 THE WITNESS: This is W. 
21 Q (By Mr. Snelson) Did you in your position 
22 become aware of any problems in administering these 
23 purchases that were made? 
24 A No, we had a certain procedure to follow in the 
25 book of specifications and it was followed. We've done 
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1 Q Now it's my understanding, which I would ask you 
2 to clarify if I have a misunderstanding, that the 
3 subcontractors had the same duties imposed on them as were 
4 imposed on the contractor; is that correct? 
5 A That is correct. That's in the book of 
6 specifications, 
7 Q So would it be correct to say that the duties 
8 that Arco had with respect to whatever material that the 
9 owner purchased were the same as the duties that Interwest 
10 had with respect to all four classes of materials which 
11 were furnished to Interwest? We're talking about the 
12 printing equipment, printing press, owner supplied and 
13 owner purchased. 
14 A The materials that were delivered to them, they 
15 would have the same responsibility to Interwest 
16 Construction as Interwest had to the owner. 
17 Q And the Interwest duty to the owner was 
18 identical to all classes? So by extension then whatever 
19 duties Arco had with respect to its materials would have 
20 been exactly the same duties? 
21 A That is correct. 
22 Q Now he asked whether funds had been set aside 
23 for the project. I believe you testified that they had to 
24 be approved and set aside in a general sense before the 
25 contract is ever sent out? 
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1 A What being the difference between furnished and 
2 purchased? 
3 Q The contract as originally signed says unless 
4 the owner elects otherwise the contractor will furnish a 
5 series of materials in the specifications. When we issued 
6 the E purchase order and the change order goes with it, 
7 does the contractor after that point have any duty to 
8 furnish that material? 
9 A No. 
10 Q And I think you showed an example of that in 
11 terms of lighting fixtures where we contracted to furnish 
12 the lighting fixtures ourselves, they didn't work, and 
13 therefore we furnished new lighting fixtures? 
14 A Yes. 
15 Q And there was no duty on the contractor at that 
16 time to furnish lighting fixtures after we had said that 
17 would be our responsibility; is that correct? 
18 A No, ours was the duty to furnish the light 
19 fixtures, they did not work so we had to buy new ones. 
20 Q When you said the duties remain, you meant all 
21 of the duties for installation but not the duties connected 
22 with furnishing? 
23 A That's correct. 
24 MR. LUNT: I think that's everything. 
25 ** 
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1 the materials that we have owned for years. We would have 
2 paid a tax the first time we put them into the Deseret 
3 Press, we pay another tax to get them moved to another 
4 building. If we decide we need a different facility we'll 
5 pay another tax. I'm not at all certain that the 
6 legislature intended multiple taxation with no change of 
7 ownership at any time. Now it's clear that — 
8 HEARING OFFICER: I don't think there has been 
9 any tax imposed on the materials moved, is there? 
10 MR. LUNT: No, there hasn't. Precisely. That 
11 was my next point. We have four classes of materials. 
12 Only one of them is sought to be taxed, what is the 
13 intellectual basis for the difference in treatment? Now 
14 the first three classes clearly fall under this 
15 commission's own rule, Rule 58(S) which says that if you 
16 have an install only contract — I'm paraphrasing — if you 
17 have an install only contract, no tax is due. But I'm 
18 asking this commission to try to figure out what the 
19 intellectual difference is between these materials. Is it 
20 the length of time they were owned? All of them were 
21 purchased by the church. All of them were handled by the 
22 contractor in exactly the same way. And if we adopt a rule 
23 that says you don't have to have a transfer of title, how 
24 do you exempt an install only contract? They installed 
25 them just as much as any other furnish and install 
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1 (Off the record.) 
2 HEARING OFFICER: This hearing is back in 
3 session. You may go ahead, Mr. Snelson. 
4 MR. SNELSON: Thank you. In the last few 
5 minutes I've gone over some of the notes that I've prepared 
6 and thoughts to try and sum up not only today but the last 
7 three days of hearing, and in some respects I guess the 
8 last three months' worth of hearings that we've had on this 
9 issue. The arguments that the auditing division has put 
10 forth we've done several times. I think they're contained 
11 in our briefs and I don't know that anything is being 
12 gained at this point by reiterating any of those. I think 
13 it comes down to really a policy question. And I think the 
14 statement that Mr. Lunt had made, he said the legislature 
15 hadn't spoke on this issue and he said, well, I can't see 
16 where the legislative history has been cited by Mr. 
17 Snelson, I would agree to a certain extent that the 
18 legislature really hasn't spoken directly and clearly on 
19 this issue. I think that's why we're here. 
20 I think that the position that auditing division 
21 has put forward in this case, that these events should be 
22 taxable, that when materials are used to construct real 
23 property the tax should be paid on those even if the real 
24 property is constructed for an exempt entity, I think that 
25 position is one that protects the tax base. I think the 
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1 purpose of the rule that says that exemptions are to be 
2 narrowly construed is specifically that, to protect against 
3 erosion of the tax base. 
4 The legislature, especially in this state, is 
5 not the least bit shy of granting decisions in sales and 
6 use tax. I just looked over in my book and, grant it, it's 
7 a year old now, but there were 36 exemptions to the sales 
8 and use tax statute. If you look at these very closely you 
9 can see several of them that exempt individual taxpayers, 
10 that it is so narrowly construed that someone has gone up 
11 with a lot of lobbying power and lobbied that statute to 
12 exempt them or their specific transaction of tax. 
13 Now the legislature has not been adverse to do 
14 that. We bow to the pressures. In creating exemptions 
15 from sales tax, just as a taxpayer might not have a 
16 patriotic duty to pay as much tax as possible, like Mr. 
17 Lunt referred to, I think itfs the auditing division's duty 
18 to protect against the erosion of the tax base and to 
19 construe exemptions that have been granted by the 
20 legislature narrowly. I think that's all that has been 
21 done in this case. I think that's all this case comes down 
22 to is the construction of that exemption. 
23 It's the auditing division's position that to 
24 expand the exemption, grant it these entities, to include 
25 all of the materials that are consumed by contractors in 
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2 tangible personal property. In every one of the theories 
3 that we put forth in our brief under which tax could be 
4 upheld that concept is the heart and basis that the party 
5 who consumes tangible personal property is the party liable 
6 for the tax. According to the Supreme Court in Tummurru 
7 that has been the law in this state for a long time. Using 
8 that basis we think the audit could be upheld on a number 
9 of alternative grounds. 
10 Now there has been some talk in here, especially 
11 in the reply memorandum that Mr. Lunt submitted and he 
12 mentioned in giving his closing, that some of these 
13 positions are not consistent with the position that has 
14 historically been taken. Thatfs absolutely correct. 
15 They're not intended to be consistent with positions that 
16 have been historically taken. 
17 This whole procedure has been viewed as an 
18 opportunity to take a look at this area and start from 
19 scratch, start from ground zero, and build a policy. We 
20 don't feel that the commission should be bound by the 
21 auditing's past practices in formulating a policy. Clearly 
22 the policy has been, the position has been prior to the 
23 re-issuance of the Horn decision and again a furnish and 
24 install contract that is taxable if you have a labor only 
25 contract that is not. 
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Q And as an attorney in the State of Utah, what has 
been your association with the Utah Transit Authority? 
A I have acted as either special counsel or legal 
counsel to Utah Transit Authority since they were organized in 
March of 1970, about 21 years. As part of that—prior to the 
organization of UTA, I helped draft th'e legislation and helped 
lobby the legislation through the State legislature in 1969. 
Q And as part of your duties as counsel for UTA have 
you involved yourself or concerned yourself with the payment 
of sales tax for materials used in construction projects? 
A I have. 
Q Do you recall your first involvement in that issue? 
A In about 1979, Utah Transit Authority was at a point 
where it decided it needed to build additional facilities. 
And as part of the construction of new facilities, we took 
upon ourselves to examine how UTA, as a governmental entity 
and a tax-exempt entity, could qualify so that legally we 
could avoid the payment of sale tax. 
Q Okay. And what steps did you take? 
A The first step is on August 15th of 1979, I made an 
appointment and went up and met with Don Bosch who at that 
time was the assistant auditor in the Tax Commission. And the 
purpose of the meeting was so that I could explore with him 
how UTA could avoid the payment of sales tax. 
Q Okay. Who was present at that meeting? 
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A We met in his offices up in the State Office Building 
in the Capitol and at that time he introduced me to his assis-
tant, a fellow by the name of Joe Zonick. 
Q Okay. Anyone else present that you recall? 
A I think just the three of us, myself—there may have 
been Mr. Thayer present who would have been a project engineer 
at UTA. But from the Tax Commission side would be Don Bosch 
and Joe. 
Q Recall for the Commission, to the best of your recol-
lection, what was said at that meeting. 
A I had known Don because he and I had spent a lot of 
hours sitting in the legislative halls and chambers as I was 
representing clients in the legislature and he was represent-
ing the Commission in sales tax matters on legislation that 
was coming up. So I explained to him who I was, the purpose 
of my visit. I indicated that UTA was a public entity, as was 
the Tax Commission. I indicated that our intent was to find 
out from UTA's point of view exactly what we had to do in 
order to comply with the laws and regulations of the State and 
any regulations of the Tax Commission as to how we could 
legally avoid the payment of sales tax. 
Q And do you recall what was said to you at that 
meeting? 
A At that time, they got out of their files certain 
documents and walked me through the procedures as to how that 
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could happen. 
Q Okay. I'm going to hand you some documents here and 
ask you if you can identify those. If I could have these 
marked, each one separate. 
HEARING OFFICER: Does it matter which one first? 
Starting at the top? 
MR. McKEACHNIE: Just starting at the top. 
(Exhibits 1 through 4 were marked.) 
Q (By Mr. McKeachnie) I've now handed you documents 
labeled Exhibits 1 through 4. I guess we ought to clarify 
that on our stipulation of facts we also have exhibits labeled 
1 through 20. They don't have a sticker on them, they have 
just written in handwriting right on the document. So for the 
record, that might help us keep it straight on that. 
HEARING OFFICER: Would you prefer that these be 
given a letter? 
MR. McKEACHNIE: 21, 22, 23 and 24. 
HEARING OFFICER: Or A, B, C. 
MR. McKEACHNIE: Maybe that would help avoid confu-
sion. 
(The exhibits were remarked as A, B, C, and D.) 
HEARING OFFICER: Okay, I have relabeled those A, B, 
C and D instead 1, 2, 3 and 4. 
Q (By Mr. McKeachnie) Thank you. Now, Mr. Oswald, 
I've handed you documents labeled Exhibits A, B, C and D. Do 
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you recognize those? 
A I do. 
Q When did you first see those? 
A These documents were copies of the documents that 
were given to me by Don Bosch and Joe Zonick in their office 
on August 15th of 1979. 
Q Okay. Let's start with Exhibit A and identify that. 
A Exhibit A is a one-page copy of Regulation S-58 of 
the Tax Commission. This was given to me and we discussed 
then the provision as to how a governmental entity, such as 
UTA, could be exempt from sales tax. 
Q Okay. Exhibit B, can you identify that? 
A Exhibit B is a copy of a letter that was given to me. 
It's dated August 6, 1979. It's the letter that was sent out 
by Don Bosch in his capacity as Assistant Chief Auditor of the 
Tax Commission. It was sent out just about nine days before 
my meeting with them on that occasion. It's my understanding 
that this letter was sent to every school district in the 
State of Utah. The particular copy is the document that they 
copied as to the letter that went to Dr. Dan W. Peterson, who 
I believe was the superintendent of the Alpine School District 
located in American Fork, Utah. 
Q Thank you. The next exhibit? 
A The next exhibit was a copy of a Supreme Court green 
sheet decision that they had in their file. It was the case 
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of Olson Construction Company, Thiokol Chemical Corporation, 
Utah Division Empire Steel Company and Fife Rock Products 
Company as plaintiffs v. State Tax Commission of Utah. 
Decision No. 9362 rendered by Justice Callister. It was the 
decision that talked about the avoidance of sales tax. It 
involved Thiokol, who was a contractor for the federal govern-
ment, and this was given to me indicating the status of the 
law in Utah as the Supreme Court had defined § 59-15-4 of the 
Code having to do with exemption of sales tax matters. 
Q Thank you. The next exhibit? 
A The next exhibit was a copy of a Supreme Court case 
entitled Utah Concrete Products Corp. v. State Tax Commission, 
No. 6389 dated April 25, 1942. Likewise, this was a case 
where the opinion written by Justice Wolfe talked about the 
same issue as to avoidance or the payment of sales taxes. 
Q What was said to you by either Mr. Bosch or 
Mr. Zonick as they delivered those documents? 
A Well, they were helpful in getting me to understand 
how a governmental entity could avoid the payment of sales tax 
if they followed certain procedures. And if they did other 
things, how those kinds of sales may be subject to sales tax. 
So, their effort was to guide me as to what UTA could do in 
putting together its documentation so that we could take 
advantage of the statutory exemption we had in the law and 
avoid the payment of sales tax. 
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Q Thank you. Now, you referred to a statutory exemp-
tion. Could you be more specific about that statute? 
A When the Utah Public Transit District Act was enacted 
by the legislature in 1969, the legislature enacted § 11-20-55 
of the Code, which was a specific exemption indicating that 
public transit districts such as Utah Transit Authority, would 
be exempt from the payment of all taxes and then went out and 
said specifically sales tax and use taxes. And over the 
period of time, that provision taken out of the California 
law, but specifically included in the draft of legislation 
that we prepared in 1969, we felt was the law and has been 
interpreted as the law over the last 21 years. 
Q Okay. After you left the meeting which you described 
in August of 1979, what, if any, action did you take with 
regard to sales tax issues for the UTA? 
A I did two things: The first thing I did is I made 
contact with Philip Pugsley, who was legal counsel at the firm 
of Watkiss & Saperstein. And within the next couple of weeks, 
he and I met and discussed what UTA should do in putting 
together our contract bid specifications so that we could 
avoid the payment of sales tax. And he put together an 
opinion letter that he gave to me and to John Pingree, as the 
general manager of UTA, indicating ways in which we could 
avoid the payment of sales tax if we followed certain 
provisions. 
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MR. McKEACHNIE: I'd like to have that marked as the 
next exhibit. 
(Exhibit E is marked.) 
Q (By Mr. McKeachnie) I've now handed you a document 
entitled Exhibit E. Do you recognize that? 
A I do. 
Q What is that? 
A This is a copy of a legal opinion that Phil Pugsley 
rendered to Utah Transit Authority address to Mr. Thayer at 
the Transit Authority's office dated September 7, 1979. It's 
a three-page document and while it talks about the pros and 
cons and the things we could and should not do, on page 2 
would be this paragraph: "Since UTA is exempt from tax on 
direct purchases of tangible personal property, it would be 
perfectly legal for it to order all of the materials from 
suppliers and to provide them for the contractor"—and then it 
talks about the inconvenience. 
But out of this was a clear opinion from him as legal 
counsel indicating the things we could do and should do in our 
documentation, if we were going to take advantage of that 
section of the law. 
Q Based on your meeting with the audit division 
personnel and the opinion, which is the Exhibit E, did the UTA 
commence construction? Did you prepare documents? 
A Well, we prepared documents. We already had existing 
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documents out that we were ready to go to bid on. So, with 
Mr. Pugsley's help and on the basis of the materials given to 
me by the Tax Commission, I prepared an addendum to our bid 
package that incorporated specifically the following elements: 
One, we attached as part of that addendum a copy of the Tax 
Commission Regulation S-58. 
The second thing we did is we actually incorporated 
portions of the letter in that addendum that was sent out to 
each tax—to each school district superintendent. 
And three, then altered our documents by then sending 
out a letter to all of the contractors indicating we would 
incorporate these new procedures to implement the regulations 
and the position of the Tax Commission as set forward in that 
letter as to how UTA, as a governmental entity, would be 
avoiding the payment of sales tax and do it in a legal manner. 
Q Were contracts entered into? 
A Yes. 
Q And has that same format and documentation continued 
with the Utah Transit Authority project? 
A Yes. UTA, since that time, built facilities then in 
Ogden and Salt Lake and in Orem, a total of about 40, 45 
million dollars worth of UTA bus facilities that incorporated 
its offices and its public transit operations, the bus garages 
where buses are dispatched and maintained. 
Q Would you describe then, briefly, how the materials 
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for those projects were acquired by UTA? 
A Well, UTA, as a governmental entity, has to file 
certain procurement regulations, both of the federal govern-
ment because 80 percent of the dollars in buying a new bus 
comes from the federal government. As a public entity we 
follow the public procurement codes of the State and we've 
adopted our own procurement codes. But in doing that we put 
together a bid specification and then we go to public bidding, 
inviting interested parties and contractors to submit bids to 
UTA. 
Q Okay. And after the bids are received then what is 
the procedure? 
A The procedure is that UTA would then have what we 
call a preconstruction meeting, or prebid meeting, in the 
sense that we would actually sit down with each of the presum-
ably—or the apparent lowest responsive and responsible bidder 
and we would look at the contract bid specification as to what 
they were posing to bid. 
And then we would separate it out and determine which 
items UTA would be purchasing in its tax-exempt capacity and 
we would determine which tangible personal property items the 
contractor might purchase on which he would legitimately pay 
sales tax. And then we would award a contract based upon that 
decision that incorporated the exempt nature of UTA and on 
those items, UTA would be making the purchase on its purchase 
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orders and paying for those with its own monies. 
Q Okay. After 1979, then, did you have occasion again 
to meet with the audit division about sales tax matters? 
A I did. In 1982 I received a call from Don Bosch and 
he indicated that the audit division of the Tax Commission was 
looking into the records, through an audit of Allen Steel 
Company. Allen Steel was one of the subcontractors in build-
ing the Ogden bus terminal in Ogden, Utah. And so he asked me 
if I would come and visit with them about the procedures UTA 
used so that the auditing division could determine whether or 
not UTA was in compliance with the rules and regulations of 
the Tax Commission? 
Q Did you meet? 
A I did. 
Q Do you recall when that was? 
A That meeting was held on March 30th of 1982. 
Q Who was present? 
A Let me say this: I think the meeting was held—my 
letter that followed up the meeting was dated March 30th of 
1982. I think the meeting was held in February, February 20— 
let's see, February 2nd of 1982 was the date of the meeting. 
Q Do you recall who was present? 
A At that time I was present, along with Don Bosch and 
Joe Zonick. 
Q Do you recall what was said? 
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A They indicated to me that they were in the process of 
conducting an audit and in doing so they had—were auditing 
the books and records of Allen Steel Company, that Allen Steel 
was a contractor of UTA on the building—doing the steel erec-
tion work at the Ogden bus garage. And they wanted to go over 
the procedures that we had used and the basis of our claim 
that that purchase should be a tax-exempt purchase. 
Q Okay. And what took place after that? 
A After the meeting, two things happened: First of 
all, I sent them a letter with information that they had 
requested. And that letter is the letter dated March 30th, 
1982. And in it I incorporated five separate exhibits which 
were portions of the bid documents and the contract award and 
the contract document that existed between Utah Transit 
Authority and Allen Steel. 
Q A copy of that letter is attached to the stipula-
tion—to the stipulated facts—and if I can get things 
straight here I'll tell you what number it is. I believe 
that's Exhibit No. 13. 
Okay. What was the purpose of sending the letter? 
A The purpose of sending them the letter was to show 
that, based upon our meeting of August 1979, we were still 
following the procedures that we had talked with them about 
and had agreed upon. And each of the exhibits, then—with an 
exhibit that showed them how we were complying with the 
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procedures that a governmental entity needed to follow in 
order to continue to claim its tax exemption. 
So, for example, Exhibit 1 was a copy of the minutes 
of the bid opening indicating that at the bid opening Allen 
Steel was one of the contractors. And it talked about the 
fact that each of the contractors were aware of UTA's tax-
exempt status and the procedures that it was going to follow. 
Exhibit 2 was a copy of the minutes of the precon-
struction meeting of March 14th, 1980 where we met with the 
representatives of Allen Steel and we discussed the procedures 
for the purchase and delivery of materials. 
UNIDENTIFIED SPEAKER: I'm looking at a different 
document than evidently he's talking about. Mine is dated 
February 9 and he's talking about a letter in March. 
HEARING OFFICER: Yes, I wondered about the 
difference— 
UNIDENTIFIED SPEAKER: And the exhibit also attached 
on my copy of the stipulation is the same as this February 9th 
letter, Exhibit 13 that you referred to. 
MR. McKEACHNIE: We do have two letters. 
THE WITNESS: There are two letters and I jumped 
ahead to the one in March. 
UNIDENTIFIED SPEAKER: Do you have a copy? I don't 
have that March letter. Is it in the—is that in the stipula-
tion? 
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MR. McKEACHNIE: No, it is not. The one he was 
referring to is not. Exhibit 13 is. 
THE WITNESS: Excuse me. Let me go back then and 
talk about Exhibit 13, which is the letter from me to Don 
Bosch dated February 9, 1982. 
Q (By Mr. McKeachnie) Okay. 
A The purpose of this letter was to summarize what had 
happened during the discussion in our meeting of February 2nd 
of 1982. And then I gave him the background provisions and 
refreshed his memory as to what my file showed occurred in our 
meeting of August of 1979, or two and a half years earlier. 
And transmitted to him again a copy of the documents he'd 
given to me at that meeting, as well as on page 1, as Items 5 
and 6, the procurement procedures for bidding and specifica-
tions of Utah Transit Authority, and then the Allen Steel bid 
document as Item 6 on that page 1, plus the award letter, a 
copy of the contract and a copy of the correspondence between 
them. 
And then the balance of the letter is indicating to 
him my discussions with Senator Hughes Brockbank, who was the 
chief sponsor of the Utah Public Transit District Act in 1969, 
again indicating to him my understanding of Senator 
Brockbank's intention that UTA, as a public transit district, 
be exempt from the payment of all taxes, including sales and 
use tax. And then specifically citing for him § 11-20-55 of 
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the Code which is the specific exemption granted to public 
transit districts. 
Then the rest of the letter talks about why UTA is an 
exempt entity under the tax provisions of Utah Code, that is, 
§ 59-15-6 and 59-16-4. And then an explanation of the proce-
dures that were followed by UTA based upon our conversation in 
1979 that we would follow in order to claim our exemption. 
Q Okay. And then did you follow that up with a letter 
dated March 30 that you originally started talking about? 
A Yes. Then after my letter— 
Q Let me have that marked so— 
A Okay. 
Q —the Commission can identify that. 
(Exhibit F was marked.) 
HEARING OFFICER: Do you have other copies of that? 
MR. McKEACHNIE: I think I do. 
HEARING OFFICER: Thank you. 
UNIDENTIFIED SPEAKER: Are you looking for a copy of 
that February 9th letter? 
MR. McKEACHNIE: No, the March— 
UNIDENTIFIED SPEAKER: There are two copies here, if 
you'd like to borrow—and there's the one you've marked. 
(Discussion off the record regarding copies.) 
Q (By Mr. McKeachnie) Okay, let's talk about the 
March 30th letter. 
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A After the meeting of February 9th, then Joe Zonick 
gave me a telephone call and asked that I provide some addi-
tional documentation out of the UTA files as to how the 
procurement procedures functioned in the contract between 
Allen Steel Company and UTA. And so the March 30th letter was 
a transmittal to him of those additional five documents that 
he had requested. 
Q Did the audit division make a decision with reference 
to the sales tax liability of Allen Steel? 
A They did. 
Q What was that decision? 
A It's my understanding that no taxes were assessed 
against Allen Steel on the basis of its contract with the Utah 
Transit Authority. In other words, the auditing division, on 
the basis of the documentation, sustained or upheld our claim 
that that was a tax-exempt transaction. 
Q Okay. 
A And the letter of March 30th indicates the elements 
as to what that was based on. 
Q Has the UTA then continued to operate in a similar 
fashion with its construction projects? 
A Yes. On each project we've continued to follow the 
same basic outline of contracts and the procedures that we 
believe comply with the rules and regulations of the 
Commission. 
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